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December 2008

Labor and Employment Law Newsletter

Dear Clients and Friends,

As we near the end of the calendar year we wish to provide you with a summary of certain developments in labor and employment law, and
especially amendments to the Wage Protection Law, which are expected to have implications on the conduct of employers, in general, and in
the sphere of human resources, in particular.

Contents:

Amendment 24 of the Wage Protection Law, 5718-1958

Employment of Women (Timing and Rules of Payments to Provident Funds) Regulations, 5768-2008 3
Amendment to the Traffic Ordinance (New Version) - Increased Fine for Vehicle Owned or Possessed by a Corporation.......... 4
Summary Notes (in the spirit of the times...) 4

Amendment 24 of the Wage Protection Law, 5718-1958

First and foremost we shall detail the revolutionary changes appearing in Amendment 24 of the Wage Protection Law, 5718-1958, which are
scheduled to become effective as of February 1, 2009, and which impose new duties upon employers, both procedurally — with respect to deliv-
ering pay-slips and maintaining ledgers of employees' work hours, and with respect to transferring the burden of proof in cases of
claims addressing work hours and additional salary components.

We are of the opinion that these changes necessitate preparation on the part of employers, and in certain circumstances, require a re-
evaluation of some of the customary employment arrangements.

Delivery of a Detailed Pay-Slip

The Amendment creates a duty that employers provide employees with a pay-slip, detailing all of the following details, no later that the 9" day
following the salary payment day (in the event of monthly salaries — by the 9" day of the month following the month for which the wages are
being paid):

Details regarding Details regarding the The Salary Paid to the Em- | The Deductions and Details regarding the

the Employee, the Period of Payment ployee Social Contributions Payment and Minimum

Employer and the Wage

Position

* Employee’s full * The calendar period for *The regular hourly salary *Tax deductions; *The total gross payment
name and I.D. num- which the payment is rate; *National insurance de- the employee is entitled
ber; mage; *The regular salary; ductions; to on the date of pay-

* Employer’s name, * The number of working | xpgtails of other additional *Health insurance deduc- ent
registration number days and hours included regular payments, such as: tions: *The actual net amount;
and address; in the payment period, overtime and weekly rest day | xprovident funds deduc- *The method of payment,

*Accumulated senior- | * The number of working compensation, work produc- tions (indicating name and in the event of indi-
ity in the workplace days and hours during tivity, recuperation, vacation, and amounts deducted rect payment — detailing
or with the em- which the employee sick days, etc., nature of for each fund sepa- the party through whom
ployer, according to actually performed payment, units of payment (if rately): the payment is made
the greater of the work, however, in the payment is for units) and ' . and if the payment is
two; event of an employee total payment. *Any other deduction made through a bank

*Scope of position and with a position the *Total amount of taxable salary (detailing the type and account, including the
method of payment: conditions and circum- and other payments and their amount of each del.c- Post Services, the ac-
In the case of stances of which render total accumulation during the tion); count number and bank
monthly employees- it impossible for the tax year; * Total deductions; details.

employer to supervise

scope of position; In the working hours, the | *Total amounts of salary and *Employers payments for | * The updated minimum

the case of non- — > : employee’s social bene- wage per month/hour
pay-slip will explicitly other payments subject to ! € ! .

monthly employees - state this: National Insurance pay- fits, which are not paid (adapted to the period of
the basis upon W_h'Ch e— _ ments, and their total accu- directly to the employee the payment and the age
T | eee | _miondng sy | S pAGeioROs | oo ervion)

- source, including em-
ployee whose salary relevant period and the *Total amount of salary and ployers Comribﬂtions to
is by virtue of a vacation balance; other payments taken into provident funds.

account for the purpose of
pension or other social rights
detailed in accordance with
the type of rights with respect
to which it is being taken into

collective agreement
or in accordance
therewith, deter-
mined based on
grade —also the

*The number of sick days
used during the payment
period, and the balance
of the accumulated sick
leave (unless the em-

employee’s grade ployee is insured by the 'c0n5|derat|on;
and rank. employer for sick pay * if any of the payments are due
insurance). for a different period the pay-

slip shall indicate the period
for which it was paid.
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Maintaining a ""Wages Ledgers"" (especially regarding overtime):

The Amendment broadens the duties of employers regarding maintaining “Wages Ledgers” and imposes a duty to maintain a record of all of the
details listed above which are required to appear in the pay-slip, no later than the ninth day following the date of payment.

With respect to the components related to work hours, the Amendment explicitly states that the ledger in required to include the following de-
tails: (a) weekly rest hours; (b) overtime hours; (c) overtime compensation; (d) compensation for work on the weekly rest day; and (c) actual
working hours.

With respect to the actual working hours, the Amendment explicitly determines that the recording take place on a constant and ongoing basis,
and that if the recording is not effected by mechanical, digital or electronic means, then the employee is required to sign the record on a daily
basis, and such record shall be signed by the person appointed for such purpose by the employer.

Transfer of the Burden of Proof

The Amendment has adopted a mechanism, that carries with it significant implications, and that serves as an incentive for employers to main-
tain a meticulous record of the all of the required details, and primarily — the working hours.

The Consequences of Not Recording Actual Working Hours

e Following the Amendment, in the event of a claim by an employee for payment for wages, including compensation for overtime hours and/or
compensation for working on the weekly rest day, in which the working hours for which the wages are being claimed are in dispute, if the
employer does not present the attendance records from the work-hours ledger, the employer will be the party who shall have to prove that the
employee was not at the employer’s service during the disputed hours.

e The transfer of the burden of proof is limited to such number of working hours that does not exceed 15 overtime hours per week or 60 over-
time hours per month.

e As a result, in the absence of a meticulous record of the actual working hours, it will be difficult for an employer to prove that the
employee did not work said hours (up to 15 per week or 60 per month), and such employer may find itself obliged to pay for such
hours.

The Consequences of Not Detailing the Pay-Slip

Similarly, the Amendment created a legal presumption with respect to other salary components (besides the wages). The Amendment provides
that in the event of a claim by an employee for the lack of payment of any of the following components - overtime compensation, compensation
for working on the weekly rest day; vacation payment, vacation consideration or vacation redemption; recuperation payment or travel expenses
payment - if the employer did not provide the employee with a pay-slip, or provided a pay-slip that did not include all the said components, it is
presumed that the actual payment is the "regular salary”, and that the disputed components are not included therein, unless the employer proves
otherwise.

The Main Sanctions

In addition to the transfer of the burden of proof, as detailed above, the Amendment determines additional sanctions to increase the chances of its
implementation and enforcement. These sanctions include the following:

Civil Sanctions:

The Labor Court may adjudicate compensation without proof of damage up to NIS 5,000 for each pay-slip that the employer, knowingly, did
not provide, in full and on time (it being sufficient to prove that the employer committed such a breach during at least two months in a period of
24 months, in order to create a presumption that the employer acted “knowingly”).

Criminal Sanctions:

e Anemployer that did not provide its employee on time with a pay-slip that includes all of the required details shall be subject to a fine of NIS
13,050 NIS (as of 2008), for each employee with respect to whom the offense was committed.

e In circumstances in which the offense was committed by an employer intending to bene-
fit from the offense, or with the intention of denying a payment that an employee was

entitled to, in a case in which the employer at hand has been indicted repeatedly (at least :.?..‘ ¥ - . : Rate MI l'l1

6 indictments in a period of 12 months, towards at least 2 people), the penalties and fines 4 ' . ¥y
I urso Dirc! Da 1
are doubled. I-14584 Diret NIWkd 2
e In the framework of the Amendment, a more severe fine was also determined with re- Iz 1454 Diret Day 12
spect to employers who deduct amounts from wages, in violation of the provisions of the #1220 Diret Day 1
law, and it was additionally determined that an employer that shall deduct amounts with- | * 1454 (¢t Day 2
out transferring such amounts on time to their intended recipients, shall be subject to up {=4501 L& L
to two years imprisonment or a fine of up to more than NIS 1,000,000 (and even more in [=0300 L3

no

severe circumstances) (the sub-section that addresses this sanction already became effec-
tive in July 2008).

Personal Liability and Criminal Sanctions with respect to Officers

Officers of the employer are obliged to supervise and do all in their power to prevent the corporation or any of its employees from committing
any of the offenses stated above (regarding delivery of pay-slips, maintaining of “Wages Ledgers”, and effecting lawful deductions and timely
transference thereof to their intended recipients).

In the event that any employee of the employer or the corporation itself shall violate any of these provisions, it is presumed that the officer
breached his/her said duty (and shall be liable for half of the fine imposed upon the corporation), unless s/he shall prove that s/he did all in his/
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her power to prevent the offense.
Recommendations

e The Amendment necessitates a re-examination of the control and documentation systems regarding the actual working hours of all employ-
ees to whom the Work and Rest Hours Law applies.

e |tis necessary to meticulously document and record, in a timely manner, all of the details required to appear in the “Wages Ledger” and on
the pay-slips;

e |t is necessary to confirm that the computerized programs that produce the pay-slips are capable of including all of the details that are re-
quired to appear on the pay-slips, and that the definitions of the wage components in the pay-slips are compliant with the new requirements;

e |t is necessary to be meticulous about collecting, recording, documenting and storing (for the entire period of limitation) all of the data re-
quired with respect to all of the employees, including the actual working hours (arrival and departure) (even with respect to employees who
were not required to do so in the past), keeping in mind that if said recording is not kept by technological means, a daily signature, ap-
proved by a person assigned by the employer, is required.

e It is necessary to confirm, with respect to employees to whom the Work and Rest Hours Law applies, that the overtime compensation they
receive in their pay-slip, is commensurate with the actual working hours appearing on the pay-slip.

e It is necessary to frequently re-examine arrangements with employees to whom the Work and Rest Hours Law applies, and who were ac-
customed to receive “Global Overtime Compensation”, in order to assure that the said compensation properly reflects the hours actually
performed, in light of the obligation to record the actual hours on the pay-slip.

Employment of Women (Timing and Rules of Payment to Provident Funds) Regulations, 5768-2008

Pursuant to the provisions of the Employment of Women Law, 5714-1954, employers are obliged, during absences of employees due to ma-
ternity/paternity leave and recognized risk pregnancy leaves (“Shmirat Herayon”), to continue to contribute to the provident funds
(including Study Funds) that the employee had prior to said absences, in the amounts and based on the wages as though the employee was not
absent, as long as all the following conditions are met:

e The employee worked at the workplace for at least 6 months prior to the beginning of the pregnancy, and
with respect to payments during the maternity/paternity leave — an employer-employee relationship existed
throughout the entire pregnancy;

e The employee and the employer, or the employer alone, contributed to the provident fund prior to the ab-
sence;

e The employee continues to contribute the payments applicable to his/her for the period of absence; and

e With respect to the entitlement to contributions during the maternity/paternity leave — said entitlement shall
arise only in situations in which according to the criteria dictated by the National Insurance Law, the em-
ployee in question in entitled to Maternity Allowance for the period of absence.

On September 1, 2008 regulations addressing the manner of making these payments became effective. These
regulations apply to any such absence that began after the 1% of September, 2008. The regulations also deter-
mine a duty of providing a notification to any pregnant employee and any male employee who informed the
employer of his desire to take paternity leave.

Manner of Making the Payments:

Pursuant to the regulations, employers who are required to make payments to provident funds during the period
of absence shall act as follows:

In the event that only the employer contributed to the provident fund - the employer shall continue to make the payments at such
times and in accordance with the rules applicable thereto, in the amounts and based on the wages as though the employee had continued to
work;

In the event that both the employer and the employee contributed to the provident fund - the regulations determine different
provisions for risk pregnancy leaves as opposed to maternity/paternity leave:

e In the case of risk pregnancy leave, the employer is required to continue to pay the payments applicable thereto during the risk preg-
nancy leave, and to transfer to the provident fund the employee’s contributions for said period no later then 7 working days from the day
the employee deposited with the employer the contributions applicable to her.

The employee is required to deposit her contributions with the employer, on a monthly basis, no later the 9" day following the day that she
in entitled to receive her salary, However, even if the employee deposited her contribution at a later time, the employer remains obliged to
pay its contributions and to transfer her contributions to the provident fund.

¢ In the case of maternity/paternity leave, the employer is required to continue to pay the payment applicable thereto during the mater-
nity/paternity leave, and to transfer to the provident fund the employee’s contributions for said period. In this case, the employee’s contri-
butions shall be transferred to the employer as follows: The employer shall deduct, if possible, from the last salary paid to the employee
before the maternity/paternity leave, an amount that shall not exceed the employee’s contributions to the provident fund for two months of
work (in addition to the deductions that apply to the employee for the month for which the salary is being paid); the remainder of the em-
ployee’s contributions for the period of the maternity/paternity leave shall be paid by the employee by means of advances on account of
salaries that the employer shall pay for this purpose.
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The Duty to Provide Notification

The regulations created a duty to provide pregnant women and males who inform their employers of their desire to take paternity leave, with
information regarding their entitlement to contributions during their absences, in accordance with a form that was determined in the regula-
tions (the original Hebrew form is attached hereto). The duty is to deliver said form within a reasonable time from the time that the pregnancy
or desire to leave for paternity leave, becomes known to the employer.

Amendment to the Traffic Ordinance (New Version) — Increased Fine for a Vehicle that is Owned or
Possessed by a Corporation

o In April of this year an amendment to the Traffic Ordinance (New Version) became effective, determining that in the case of fine offenses
(excluding parking offenses) committed by vehicles owned or possessed by corporations, the fine shall be four times the original fine set
for said offense, unless the corporation proves that someone else drove or possessed the vehicle (or it was proven that the vehicle was
taken without the knowledge or consent of the corporation).

e Following this amendment it is all the more important to be meticulous about the procedures of registering the transfer of possession of
vehicles to and among employees. Additionally, this amendment exemplifies that importance of addressing and prearranging the matter of
direct transfer of traffic tickets to the employees possessing the vehicles, and of obtaining their consent to bear the responsibility and costs
of any lack of such meticulous registration of transfer of possession in the future.

e This amendment also demonstrates the importance of maintaining Vehicle Procedures, to be signed by those employees to whom the em-
ployer provides vehicles. As a result of this amendment, it is recommended to confirm that the employer’s Vehicle Procedures include
reference to the matter of arranging the transfer of possession of the vehicles, the updating of details and changes in the possession of the
vehicle, and transferring tickets to the employee who possesses the vehicle.

Summary Notes, in the Spirit of the Times...

Due to the current financial situation, many employers are finding themselves dealing with various human resources related decisions.

In this context many questions arise regarding the implications of and required procedures for matters such as hearings, redundancies, salary or
scope reductions, changes in terms of employment, special populations (such as pregnant employees, employees undergoing fertility treat-
ments, other birth related absences, employees serving in reserve duty, employees during sick leave, etc.), utilizing annual vacation, unpaid
leaves of absences, and more.

Naturally, these processes are complex and sensitive, both on an organizational level and from a legal perspective. Our Labor and Employment
Team is at your service in the case of any questions or required assistance.

Should you have any questions or request any clarifications with respect to the matters discussed in this memorandum, or in any case in which
there is a need for specific consultations, please do not hesitate to contact our Labor and Employment Team: Adv. Miriam Heller Lidji, Adv.
Hadas Raccah, Adv. Noa Malachi, or Adv. Meyrav Oren.

Sincerely,

Shibolet & Co.
Advocates and Notaries

The information provided in this memorandum is provided solely as general information, and should not be
relied upon in any specific case without further legal consultation.

This memorandum, as previous memoranda regarding matters of employment, appears in our firm’s web-
site: http://www.shibolet.com.
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